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Steven Richard:

While they are not legally equivalent to a regulation, they are a very clear pronouncement of how a
department or a subset within it, here the Department of Education's Office for Civil Rights, intends to
enforce is administrative requirements and what it expects for compliance.

Courtney Bullard:

Welcome to The Law and Education, delivering insight into Title IX compliance and its practical
application. I'm your host, Courtney Bullard, founder and CEO of Institutional Compliance Solutions.
Join me in conversations with campus and school leaders, subject matter experts, and colleagues who
navigate the intricate landscape of Title IX and equity, and other areas that intersect with this space.
These discussions, rich with insights and expertise, shed light on the legal and practical implications that
shape your career in campus and school communities.

It is great to be back with you for another episode of the podcast. In this episode, I am joined by Steven
Richard. Steven is a trial and appellate attorney admitted in federal and state courts in Rhode Island,
Connecticut, and Massachusetts. His practice areas include business litigation, higher education law,
employment law representing management and governmental law. He's a frequent author and lecturer on
electronic discovery and risk management issues.

What I love the most about Steven is that he is a great colleague and friend, and he has a great way of
explaining all the complexities of what happens in litigation because he is on the ground, defending
colleges and universities in court regularly. I had him as a co-presenter in our webinar at the year-end
review in January, and wanted to bring him onto the podcast to talk about what has happened over the last
60 or so days. We have a high level discussion, trying to point out to you areas of focus, but also Steven
shares some great insight into how to navigate this ever-changing landscape. One of the things he said
that I loved was, "Impulsive action is often times wrong action," and just talked about remaining calm in
this time that can feel very chaotic. As you'll hear me admit to him, it's felt chaotic at times for myself, for
my team, as we're endeavoring to provide good information in a calm and organized way to our clients
and community partners.

Before we dive into this conversation, I did just want to note that we have our first-ever Title IX mental
health and school safety symposium. It is focused on K12, although we have a few higher ed folks
attending. It is going to be at one of our community partners in Nashville, Tennessee, at the Williamson
County School District. It's going to be a really, really great, different presentation or training than we've
ever done at ICS. Really, blending all of these different areas that overlap or run parallel to each other in
this space. I hope you'll join us. We still have more virtual trainings on the calendar for spring. The
prevention series I'm very excited about, which is going to be in April. I hope that you'll register and join
us for that. We're about to sit down and start planning our training schedule for the summer and for the
fall, so look for that as well.

A lot always happening here at ICS on the ground, but I think that covers the main points that I wanted to
showcase for you today. All right, without further ado, here's my conference with Steven.

Hey, Steven. It is great to be here together. We recently recorded our year-end review, which was back in
January when we did that webinar together, but it feels like almost six months have passed because it's
been such a busy few months since that time together. I appreciate you jumping on and recording an
episode with me.

Steven Richard:

Well, thank you, Courtney. A lot has happened since we last met and a lot will go forward that will bring
new challenges, as well as uncertainties.
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Courtney Bullard:

Yeah, so much has happened. I always love talking to you, I love having you as a cohost for the webinar
because you are on the ground in the midst of the litigation and advising clients in a way that we are not
here at ICS. Honestly, we don't want to be. We serve as expert witnesses, so I get a taste of litigation from
there. But certainly, not the wheelhouse that we're running in, so it's great to have colleagues like yourself
who have that on the ground knowledge, as far as what's going on in the court system. But more
importantly, I always love the way you talk about it. I know more a practical way for those who are not
lawyers, who either participate in the webinar or are listening to this episode.

When we recorded together, and I might have this a little bit wrong, but when we did the webinar, which
was a live recording together, I know something had happened. It was either maybe the night before the
webinar, or that Monday. Then the minute we got done with the webinar, it was something else came
down, another executive order. I always say, I've been saying lately especially on LinkedIn, every time
my team gets a blog post together or we get something where we feel like we've digested up to this point
what's been going on, we hit send or whatever it is on the interwebs, or the internet to get that blog post
out, and literally something else drops.

Our time today is to drill down and come back to basics a little on what are some of these things that are

coming out, some of the litigation challenges that you're seeing that you think are most applicable in the

education space, and anything else that you think might be good to talk about to help folks on the ground
who are just trying to keep up.

Steven Richard:

No, it sure is a challenging and novel time, Courtney. I jokingly say it's the best time to constantly hit
refresh on your screen to see what has changed. We last convened on our year-end presentation, I believe
January 21st.

Courtney Bullard:
Yeah.

Steven Richard:

The day after the second Trump Administration. Dealt with a flood of executive orders and pending
lawsuits that had just been filed. Since that time, we've seen a lot of judicial activity, as well as a
significant amount of information coming out of OCR 1in the Title VI realm. We've also seen some
interpretations on Title IX that conflict with judicial rulings, particularly on the definition of sex. We're in
a dynamic phase of higher education.

I start by telling clients the words of advice that you all at ICS often convey. First, take a deep breath. We
have to figure out where we are before we try to go to where we need to be. I look at the perspective
really from a holistic point of view, understanding risk management and implementation on the ground at
campuses. Recognizing the possibility of administrative enforcement by OCR, particularly as its guidance
and interpretations evolve. And third, what could happen in court? Both challenges to the OCR guidance
documents or to the presidential executive orders. But also, likely resulting private lawsuits that will flow
from the changing environment that we're facing.

Courtney Bullard:

Yeah, what a great way to put it. Okay, let's take each of those in turn. I think you gave basically three
steps, and I love them all.

As you so eloquently said, we did our presentation, and then we started seeing this flurry of executive
orders that really hasn't slowed down a significant amount. Some that impact or might impact the space
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we work in, some that may not, and everything in between. Can we start with just the basics? What is an
executive order and who does it impact?

Steven Richard:

Sure. An executive order comes from the president as part of the executive administration of our laws that
are passed by Congress. The scope of the administrative state, so to speak, has been evolving over time as
to what and how the Executive Branch can implement directives. An executive order is really a
promulgation in the form of an order signed by the president stating President Trump's directive as to how
his administration interprets and will apply its enforcement of the laws of the United States of America.

We saw executive orders come out at a feverish pace by the president, particularly addressing DEI or
DEIA initiatives and curtailing them going forward. And also, in the Title [X realm, dealing with the
definition of sex under Title IX, and the issue particularly as that definition impacts college athletics. The
president sets directives through executive orders, and there's a lot of controversy as to their true scope.
They are not laws that go through the process of the Congress passing legislation, the president signing it,
or the Congress enacting it over a veto. This is the president pronouncing his interpretation of the law and
intended application of it in his duty to enforce and administer the laws as the chief executive through the
agencies that he oversees.

Courtney Bullard:

You mentioned a few of the executive orders that impact, might impact the space that we work in. The
DEI or DEIA one. You mentioned earlier, the executive order on the definition of sex. I just want to add
that executive orders aren't completely unheard of, of course, when you have a change in administration.
You look back to our previous administration, their interpretation of the definition of sex was different,
now we have a new one. That isn't entirely unusual. What's unusual is maybe the pace at which they're
coming out and the sheer volume of them. Would you agree with that?

Steven Richard:

I would certainly agree with that. Presidential executive orders have gone back multiple administrations
and have proliferated over time.

The other interesting aspect of these executive orders were certain directives within them by the president
to have departments study and report back. For example, the Department of Education has been entrusted
to report back within 90 or so days regarding interpretations of sex under Title IX, or DEI initiatives and
what is permissible under Title VI. They're not just immediate pronouncements, but they're also
presidential marching orders to administrative agencies or departments of government to conduct studies
and to provide pronouncements going forward as to how the law will be administered within the
executive branch.

That's why we're starting to see the guidance documents come out of the Department of Education and
elsewhere. Interestingly, the battle now has ensued in the courts where courts are looking at the legality of
these executive orders. In a Maryland federal court, about 10 days or so ago, issued a nationwide
injunction specifically limiting in part the enforcement of the DEIA provisions on multiple grounds,
including lack of clarity and First Amendment protections that are afforded to colleges and universities.
That is under appeal. We're in a bit of a state of limbo here, where the president continues to issue
executive orders and enforce them with courts pushing back to say either no, or in part they can go
forward. Where the line of compliance will be drawn will be to be debated going forward between the
Executive Branch and the judiciary. But we, in the college and university space, have to figure this all out
because it continues to move in realtime.

Courtney Bullard:
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Yeah, so many things [ want to unpack there. First, with respect to the executive order on DEI or DEIA,
and really the same thing applies to some degree with respect to the definition of sex, in that we see
different responses from different universities, different school districts, different states. Some who are, in
response to that executive order, saying, "We're doing away with these programs all together and
reallocating." Others who are doubling-down and saying, "We're keeping these things in place." And then
everything in between.

I know for our community, and I'll say this in the intro as well, that this podcast episode, and you said it in
our webinar, we don't take a political stance. We're lawyers trying to interpret what is happening in order
to give the best advice to our clients. But certainly, as I have told the community about different executive
orders, there's been some folks who've come back and said, "Well, you shouldn't say this. You're scaring
people this way." I'm like I'm just trying to, in the calmest way, and most simple way, inform our
community and our clients, and I think you would agree on that.

But I want to see if you agree on this front. When you're advising your clients one-on-one, what we keep
telling our community and our clients is these are individualized discussions based on your community,
based on your culture, based on your risk aversion so to speak. People keep coming to you and saying,
"Should we get rid of this? Can we keep this?" We're like, "Well, we need to talk to your counsel. You
need to have conversations with your leadership team." It's really got to be a pretty big discussion that is
very school specific. Would you agree on that?

Steven Richard:

Absolutely. Absolutely. One size does not fit all here. I have multiple clients with unique campuses,
differing communities, differing perspectives, differing underlying philosophies that pervade the
communities. What we are telling folks is the same thing that ICS is cogently advising its clients, is that
you take an individual holistic examination of your culture, your community, your compliance, and your
policies. It starts by identifying key strategic constituencies within your community that should be part of
the process, and to formulate strategic teams that are tightly controlled, working with legal counsel to
protect any privileges. But also, to make certain that folks are not scattering all about in the wrong
directions. This is a frantic time going at an incredibly fast pace. The least controlled the response will be,
the more chaotic the implementation will be.

Courtney Bullard:
Absolutely.

Steven Richard:

It's really important, first, to identify the key stakeholders. I look at it like a wheel. I tell folks the hub is
where we need to bring everything, but the spokes need to be tightly controlled as to what goes out and
what comes back in.

It really has to be that individualized assessment of your campus, not what colleagues or others are doing
elsewhere, to understand, A, what you can do until any applicable state laws or collective bargaining
agreements you may have with your labor unions, or just commitments that you've made in grants. What
is it that binds you? How does it bind you? And how do these executive orders either allow you to
respond to them or create conflicts that you need to reconcile?

It really has to be the incremental approach. Getting back to what you always say at ICS, is start by taking
that deep breath and looking at where you are before you take your first step forward.

Courtney Bullard:
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Yeah. I think that's been the biggest challenge, is everyone's like, "We're trying to react." And at the same
time, as | always say, right not rushed. Like you said, the deep breath and sitting back, making sure you
have one point of information flowing in and out of your school or university. I love what you said about
chaotic implementation, because I think that is key.

I think we, ourselves, not including you probably, but we at ICS, we have struggled to digest it all, get it
out as quick as possible, while also being accurate in a time when every school, there's state laws that
conflict with these executive orders, there's all kinds of things happening.

,The other thing I wanted to unpack with the three points that you laid out in the beginning is Dear
Colleague Letters and what they mean, and what's been happening. There's a lot of buzz of course about
the Department of Education, is President Trump going to try to dismantle the Department of Education?
To remind our listeners, the Department of Education Office for Civil Rights is tasked with enforcing
Title IX and Title VI, which I think we're about to talk about a little bit too, or a lot, as well. You have on
the one hand, this conversation out there about is the Department of Education going to still exist? Then
on the other, we have Dear Colleague Letters and directed investigations from the Office for Civil Rights
showing that they are indeed active in doing things, at least to an extent to ensure some of these executive
orders are being implemented and consistent with this administration. It's a little bit of two things going
on at once.

First and foremost, I just want to remind everybody when it comes to actually regulations in Title IX, we
are under the 2020 Title IX regulations, which addresses or specifies how a university or school district
must respond to and address sexual harassment as defined under Title IX. That's a law, that is there. That
hasn't gone anywhere, it's still there. We're now all under the same regulations.

Now we also have Dear Colleague Letters coming out, and I just wanted to differentiate for folks, if you
don't mind, what is the difference. What is a Dear Colleague Letter? What's its enforceability? What does
it do? All that good stuff.

Steven Richard:

Dear Colleague Letters are not unprecedented.

Courtney Bullard:
Right.

Steven Richard:

Many of us who have been in the space long enough remember a landmark date of April 4th, 2011, when
the Obama Administration issued what has become a very famous and much debated guidance document
in the Title IX realm dealing with sexual harassment and responses expected by the Office for Civil
Rights.

A Dear Colleague Letter differs from a regulation. As you've indicated, Courtney, we all that in Title IX
in 2020, and then in 2024, we had regulatory processes under the Administrative Procedures Act where
the Department of Education enacted, through a lot of public comment and a lot of fine-tuning, formal
regulations that are binding law. A Dear Colleague Letter is not a regulation, it is a guidance document.
When you read them, typically the very first footnote within them states that this is a guidance document.
Does that mean you can just ignore them and brush them aside? Absolutely not. Because while they are
not legally equivalent to a regulation, they are a very clear pronouncement of how a dept or a subset
within it, here the Department of Education's Office for Civil Rights, intends to enforce its administrative
requirements and what it expects for compliance. Now the ultimate threat is the removal of funding,
which I tell clients will not happen overnight if it ever would happen. It's a very complicated, multi-stage
process.
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But a Deal Colleague Letter is a pronouncement of interpretation and a setting of a course that the
administrative agency intends to take. It cannot be dismissed as just a non-binding guidance document,
but requires a serious response. What's really important about them now particularly is that, as we see the
executive orders that broadly address an area such as DEI or Title IX definition of sex become the
battleground for judicial determinations, the Dear Colleague Letters are independent of those executive
orders and have not yet been enjoined or stopped by the courts.

As OCR continues to issues these Dear Colleague Letters, we have to understand them. We just saw on
February 28th, last Friday, a Dear Colleague Letter in the form of a question-and-answer document come
out in the Title VI realm, building on the April 14th Dear Colleague Letter that was issued on Valentine's
Day, late in the evening. OCR really articulates its expectations. This is vitally important, because if and
when OCR comes to your door with an investigation or with a notice of allegations indicating that it
intends to move forward and look at your process or policies, these guidance documents are really what
you need to pay attention to now as you implement responsive measures to be able to show OCR what
you have done, why you have done it, and how you have done it if they come to your campus.

Courtney Bullard:

Yeah. I want to talk about Title VI and the February things we saw come out. Before we turn to Title VI, I
just want to revisit Title IX, a couple other things. To make sure, I'm just having to pull up our own blog
to make sure I'm covering everything. I already covered, in an informational episode, the initial first
investigation we saw from the Office for Civil Rights into a K12 school district. We've seen many more
since, as well as into institutions and organizations with respect to transgender participation in athletics. It
all seems to be mostly focused on that, or shared facilities. Or bathrooms that are set for universal. What
is the word I'm trying to get out of my mouth? For use of bathrooms that are not sex-specific, or what
have you.

We've seen those directive investigations come down. We've seen a battle with Maine and the governor
there. One thing that really has struck me about all of that is we typically see enforcement of Title IX
coming out of the Department of Education Office for Civil Rights or the Department of Justice. But
we're seeing other agencies now come forward and investigate specifically, and I got to pull up Maine.
I've got things in so many different places all over my phone, trying to keep up with what's happening.
Maybe you could speak to it better, Steven.

Point being, lots of other federal agencies now coming in and saying, "We're also going to investigate you
for violation of Title IX," which has been interesting. And also, for me, I'm like has this ever happened
before? Maybe it has somewhere and we just didn't know about it. One is NASA, a colleague told me
NASA's come in to investigate one of their clients. The other is USDA I believe. Anything we want touch
on there?

Steven Richard:
Oh, I know.

Courtney Bullard:

Because it's just been very different and unique, and I don't want it to go under the radar for people. This
is really happening.

Steven Richard:

No. Traditionally, we've all proceeded on the assumption that we focus on the Department of Education
and Office for Civil Rights. But the reality is that there are dozens of federal departments that have roles
in federal funding that impact colleges and universities, whether it be in research or however it reaches
the particular community. What we have now seen are multiple departments, as you said, Courtney,
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stating that, "We will conduct an investigation because we are a funding source ourselves. We have to
comply with the president's directives through the executive orders or through our own regulations or
guidance documents," wherever they may be.

This is part of the new challenge we're all facing is to wonder where the arrows will be shot at us in the
investigation process. It's typically now, the need to look at the holistic possibility of multiple
departments coming at you, as opposed to just looking at OCR or OCR guidance documents. This is a
continual process that schools need to undertake. Let's not forget, in addition to the risk of departments,
whichever one it may be coming at you, there are now increased likelihoods of private complaints being
filed with departments. We've seen, for example, the Department of Education set up the equivalent of a
whistleblower website.

I'm seeing increasingly clients facing privately commenced complaints with OCR with third parties or
advocacy groups. Folks are scouring college and university websites using Al perhaps to find keywords.
It's not only, as you said, multiple departments particularly coming at your community at the same time,
but various interest groups and constituencies contacting those departments to pique their attention.

This is why every day is an important day now in higher education. There's no resting on our laurels. As
in all things, we will get through this. It'll eventually sort itself out with some clarity. But right now, we
are running on highest speeds possible to move forward.

Courtney Bullard:

It really feels that way. Yeah. I keep thinking it was bad enough ... Well, not bad, but 2024 regs, that was
crazy. 2020 regs, that was crazy. Everything that happened last summer. Then it's for people like you and
I, and my team, and your team, it's exciting in an interesting way because it's just crazy time and it'll be
interesting to see how it all shakes, and we'll be a part of history in a lot of ways. But it is also, frankly,
exhausting. I don't know how you feel, but we're carrying the load of, what's the word I'm looking for, the
mental load of our clients collective stress.

Steven Richard:
Right.

Courtney Bullard:

When you're talking to so many different clients, and they're all trying to do the right thing and trying to
comply, state law, federal law, everything that's coming down. It's pretty overwhelming at times.

Steven Richard:

Well, it is overwhelming but it's important for counselors and advisors like us, internal senior
administrators as well as general counsel, to be that calm voice, to bring some perspective. I tell clients
that you should not immediately overreact.

Courtney Bullard:
Yeah.

Steven Richard:

Impulsive action is often the wrong action. Perhaps try to identify some of that low-hanging fruit where
the risk is particularly high. Identify the areas in gray where you need further evaluation, assessment, and
risk management to understand what the risks may be and what the solutions could be. But then you get
to that real difficult top level, where either you cannot in good conscious do certain things because it
undermines what you believe to be core, fundamental community values, or you have legal obligations
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elsewhere that create conflicts. There, it's a question of what is your risk aversion? Are you willing to
stand your ground? Perhaps standing your ground now may not be necessary going forward because we
will have some clarity, or you may be front-and-center on the battle lines. If you choose to pick that fight
and if you choose to stand your ground, you need to be able to defend it.

This is not a one-day process. This is a multiple week, perhaps year-long, two-year long process. It may
take us right up to the next presidential election.

Courtney Bullard:
I know, exactly.

Steven Richard:

If things change again, we may be doing this all over again.

Courtney Bullard:
Yeah.

Steven Richard:

At times, it's a cycle of confusion, but chaos, as we've said, leads to more problems for you. You really
need to understand holistically.

Also, the third part that I discussed is understand what's going on in the courts and understanding how
you can defend yourself if you find yourself in the courts.

Courtney Bullard:

Yeah. I will put in the show notes, because I do think what's happening in Maine is an area where we're
seeing lines drawn, and it's interesting because there's a lot of different ways that it's being challenged by
the federal government, their position. I'll make sure that's in the show notes.

I do want to talk about Title VI, and then I want to talk about litigation challenges. Just to put a fine point
on what you already said, we've talked about Title IX generally. I want to just point out Title VI is still
law. We have an executive order, we have a lot of discussion about DEI, and all these other things. Title
Vlis a law, federal law. It is still law. But now we have a Dear Colleague Letter that came out on
Valentine's Day, and then we have an FAQ that came out, I think that was last Friday.

Steven and I were talking about this before we started today. A lot of things come down on Fridays, in the
middle of the night usually, some time in the late evening to digest over the weekend and the FAQs are
one of them. Is there anything generally you think is helpful for our listeners to know with respect to
those two documents? There's a whole lot to unpack.

Steven Richard:

Yeah. Initially when we received the February 14th Dear Colleague Letter, there were a lot of questions
because it was very generally written. We've now received the Q&A document, which is a further
clarification of OCR's interpretation of Title VI requirements. Don't forget, if you're a public university,
the Equal Protection Clause similarly applies. For public universities and colleges, it's both Title VI and
the Equal Protection Clause.

One of the issues that have perplexed schools is that OCR is taking the position that the Supreme Court's
decision a few years ago dealing with the admissions process, students for fair admissions, which was
very specific to admissions criteria and the need for race-neutral evaluations. OCR is now stating its
intention to expand that beyond admissions, to really all aspects of programs and activities.
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Title VI, in the Equal Protection Clause, essentially as stated by OCR, require race-neutral
implementation and determinations. But you also cannot, and this is where it gets a little confusing and
gray, undertake actions or implement programs that are really proxies or hidden racially-motivated
determinations. What that means and how OCR will interpret it is still unclear. The question-and-answer
document issued on Friday gives some more clarity, and the OCR talks about the fact that this is not
necessarily a total preclusion against recognizing Black History Month, for example. However, we will
look closely at opportunities and activities on campus that seem to be perhaps more exclusive, seem to be
more isolated, and perhaps not as accessible as others.

There may be very good reasons why colleges and universities have implemented programs in those
manners. What OCR says is that we're essentially going to take a balancing view. There's a test under the
law called the McDonald Douglas Burden Shift Analysis, where essentially you look at whether or not
there's an initial suggestion or showing of discrimination. Does the school have a legitimate reason for
doing what it's doing? Not withstanding that legitimate reason, is there really a pretext for improper
discrimination, here in OCR's view, of permissible racial classification.

What OCR has left us with, I believe it's question 13 in the nine-page document, is that it depends, and
we'll have to look at this on a case-by-case basis, which doesn't give much clarity. But it does reinforce
the point we said at the outset, Courtney, is that this is why you have to look at things from the
individualized perspective through your lens only, and not what others are doing, because what may be
permissible or impermissible on another campus may be justifiable or problematic on yours.

Courtney Bullard:

Yes, 100%. Make sure, if you're listening to this and you haven't pulled those documents, that you take a
look at them. Not just for higher ed, also K12, just to see what implications there could be from those
guidance documents when it comes to Title VI and Equal Protection for higher ed.

Moving to litigation, and there's a whole lot. I forget which organization has a tracker of every executive
order and the litigation challenges to them. It's really good, I will find it, make sure it's in the show notes.
Something that our team bookmarked somewhere, I'm sure. I was on vacation last week, so I'm still
digging out of all the things that were shared. It is vast and it is continuing to come. I think the courts are
going to be over-ridden for a long time, based on how things are looking.

But from a litigation challenge standpoint, what are a few that you would like to highlight that are ones to
watch as of right now, today? Of course, that could change in a day or two, as we see more challenges.

Steven Richard:

We've seen several challenges to executive orders, some of which deal with the issues of funding.
Whether funding will go forward, whether there will be caps for example on research and indirect costs.
Those types of prohibitions on expenditures by the federal government have been hotly litigated and are
still subject to ongoing debates. We're only at the initial level in the federal courts where these cases
typically must arise first. Then from there, they go to an intermediate appellate level, and perhaps to the
Supreme Court.

We've seen issues of federal funding be front-and-center. We've also seen, as I mentioned at the outset,
certain judicial challenges to DEI prohibitions or DEI pullbacks. I mentioned the Maryland case issuing
the national injunction that's now on appeal to a court of appeals at the intermediate level of review. We
also have a pending lawsuit in Maryland as well, challenging the Deal Colleague Letter that OCR issues.
But the courts are going to play out how, if at all, the presidential administration through the Executive
Branch can define these issues, what it means visa vie separation of powers with Congress, and what it
may mean in supremacy issues between a federal requirement and a state requirement.

But what I don't want clients, and campuses, and K through 12 schools to lose sight of is that there's still
the risk of private litigation. As we deal with these changing developments in Title X, we've talked about
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going from the 2020 regs to the 2024, back to the 2020 regs. In Title VI, we saw a lot of activities, both at
K through 12 and college and university campuses after October 7th, 2023, and the issues in the Middle
East. People have very strong feelings and perspectives about these issues and how they are interpreted.
As the law continually changes, schools can find themselves confused or entrapped as to what applies and
when. Missteps become litigious nightmares because private parties involved in proceedings ...

Look, people have a high stake when they're involved in a process, whether it's a Title IX disciplinary
process or a Title X complaint alleging racial discrimination or national origin discrimination, they're
highly emotional. Folks have the right to bring a private cause of action, to sue a school in court, typically
federal court under Title IX, Title VI, as well as state civil rights laws. It's not as simple as just looking at,
well, what's the judiciary doing visa vie the federal government's executive orders? It's also understanding
the risks that you can privately be sued. That, again, is where communication is so important.
Understanding the conveying what your policy is at a particular time, because we're constantly having to
change them. And making sure, as you make these decisions in realtime, whether it's an internal
investigation at a school or a more formal disciplinary process, that you're implementing the right
procedures at the right time for the right reasons.

We are all on the battle lines, not only of understanding what all this means with our funding and our
compliance with administrative directives with those various departments coming at us at once as you
mentioned, Courtney. But also, understanding the risk of the possibility of finding ourselves in court.
That's my job, to defend schools when they face that day. But part of our job collectively is to avoid that
day. This is where, again, strategic, careful, and holistic examinations, and careful and properly
implemented implementation are so vital in risk management.

Courtney Bullard:

Yeah, very well said. We always say that we don't like to work off of scare tactics, but there's so much
potential at this point, either for an investigation or a lawsuit. We're constantly messaging to our clients,
number one, it's a really great time, if you don't have a relationship with your general counsel, to establish
one because they're the experts on how to navigate the legal landscape and give you advice so that you
can make the best business decisions on the ground in that risk analysis. Then number two, doing the
right thing, and working off your policies and procedures, the right policy and procedure at the right time,
is the best you usually can do. Then everything else will fall out how it's going to fall out.

There's no question that there's so many ways to be challenged at this point. They've always existed, but
people are leveraging them and we're seeing it used in different ways than we probably ever have. I like
the way that you neatly summed all that up because it is wild.

I think too, listening to you and I'm a lawyer, I don't litigate anymore, I used to, but I am listening to you
and I'm thinking, "This is a lot to try to understand," just alone what's happening in the court system. I tell
my friends and my husband who's not a lawyer, I'm like, "Look, if you just read the headlines in any news
organization, [ don't care which one you choose or what you're looking at, you're never going to fully
understand it all unless you actually read the executive order, actually read the Dear Colleague Letter, and
actually read the litigation." There's so much in there that you could never capture in a news article or a
LinkedIn post, or whatever. Is that the best use of a top nine coordinators' time, to go and read all that?
Probably not. That's why you have lawyers to talk to. It's trying to find that balance of getting information
the best way possible to then make those on the ground decisions, which goes back to what we said at the
beginning of our conversation.

Anything else you think is worth adding? I feel like we could talk for hours about every little case.
They're not little, but every case and every challenge, and everything that's happening. Anything else we
haven't touched on that you think is worthwhile?

Steven Richard:
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Well, first, [ laugh because you're right, we could talk for hours and I'm afraid of what we may have
missed while we were talking.

I think one of the most important points, and that I really should have mentioned this perhaps at the outset
because it can be the most important point. Messaging to your community is vitally important in this
process, whether you're the superintendent of a school district, a principal at a K through 12 school, a
president or senior administrator at a college or university, it's important for the the community to
reinforce its values, where it stands, and where it will be going. There's a lot of confusion, and frankly
some community members are scare of what all of this means.

Courtney Bullard:
Yes.

Steven Richard:

And that reassuring message is often just as important as the behind the scenes implementation. That
reassuring message has to be carefully crafted because you don't want to overstep and say something that
you shouldn't be saying that could create a red flag for you. But our communities depend upon us to guide
and lead them, and this is particularly an important role for administrators.

We talked a lot about the lawyers, and lawyers are vitally important, but the folks on the ground who are
leading the community and answering the questions really need to communicate the values and message
going forward. It doesn't necessarily have to be daily, but it needs to be done regularly to reassure the
communities that we're going to go forward, we're going to be okay, and we're going to figure this out. It
may be a bumpy road, but we'll get there. That is often just as important as the behind the scenes that goes
to understand how to comply with this fast-changing world.

Courtney Bullard:

Completely agree with you. For higher ed, most of you have your communications department.
Sometimes for K12, they don't have the same folks to partner with, but I agree with you. I am always
looking at how did this superintendent approach this? Or how did this president approach what they just
did? It's very interesting to me seeing, and I think we're not going to know ... There's no right way or
wrong way, but seeing how others are addressing the decisions they're making I think sometimes can be
helpful, or illustrative, or illustrative. But yes, I think transparency and communication is vital. Vital.
Yeah.

Okay, Steven, we're going to get through this. Our clients are going to get through this. I'm very grateful
to have you as a colleague and a friend, and for you to carve out the time to talk to me on this podcast
today. I'll make sure your contact information is listed. Of course, as you already noted, most of the time
if you're working with a client, it's because you're defending them, but you also have other clients you're
working with who aren't necessarily getting sued. I know you do great work there as well. All your
contact information will be there. You all put out some really good notes, and articles, and things as well,
so we'll make sure if anybody wants that information, they have a way to get in touch with you directly.

I just appreciate you. Maybe we can sit down in another 60 days and have another revisit or where things
stand. I think that would be helpful.

Steven Richard:

It was my pleasure, Courtney. Stay tuned for what's next.

Courtney Bullard:
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As I said at the beginning, I always appreciate the way that Steven approaches conversations about the
litigation landscape, how to reconcile all this at your college campus or at your school district, to
determine how you're going to move forward in light of executive orders, Dear Colleague Letters,
litigation challenges, et cetera and so on.

We're here at ICS to support you. If you need it, ['ve also included Steven's information in our show notes
if you want to touch base with him. I just want to say that I appreciate you as a listener. If you're enjoying
the podcast, I hope that you will share it, download it, subscribe to it, write a review of it. That would be
greatly appreciated. Until next time.

Thank you for joining today's episode of The Law and Education. Be sure to subscribe to the podcast so
you're the first to know about any new episodes released. Our library of podcast episodes is always
available online for easy reference and to share with colleagues. We would appreciate your feedback and
enjoy having you join the conversation online with our ICS community partners. Visit icslawyer.com for
further information. Stay tuned and join me, Courtney Bullard, as we continue to shed light on the legal
and practical implications you need to stay ahead.

This podcast does not establish an attorney-client relationship, which is only formed when you have
signed an engagement agreement with ICS. It is also not intended to replace any legal advice provided by
your legal counsel. It is for informational purposes only.
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