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Speaker 1 (00:00):

Some of the most significant legal changes affecting education today are not coming through traditional
decisions after months of briefing and oral argument through the Supreme Court, and instead they're
coming through emergency orders that immediately affect federal programs while litigation is still
working its way through the courts. So this is something we certainly need to pay attention to throughout
this year as compliance professionals. Welcome to The Law and Education, Delivering Insight into Title
IX Compliance and its practical application. I'm your host, Courtney Bullard, founder and CEO of
Institutional Compliance Solutions. Join me in conversations with campus and school leaders, subject
matter experts, and colleagues who navigate the intricate landscape of Title IX and equity and other areas
that intersect with this space. These discussions rich with insights and expertise shed light on the legal
and practical implications that shape your career in campus and school communities.

(01:06):

Hello, everybody, and welcome back to The Law and Education. If you're listening to this episode at the
time it's released, chances are you're in the middle of one of the busiest, or the start of one of the busiest,
and honestly, one of my favorite personally times of the year. Campuses are coming back to life, teachers
are preparing classrooms, students are moving into residence halls, and compliance professionals
everywhere are taking one last deep breath before the academic school year really gets underway. I
wanted to thank everyone who was able to join us for our recent back to school compliance webinar. We
had a record-breaking turnout in both sessions and some really thoughtful questions in the chat bar. One
thing that struck me as [ was preparing for the webinar and during that presentation is everyone wants to
know, as a compliance professional, what should we be actually paying attention to this year?

(02:04):

Every day seems to bring another announcement from the Department of Education or the Office for Civil
Rights, maybe another investigation or court decision. We've got a new dear colleague letter. It's easy to
feel like you're chasing headlines and constantly trying to catch up. And while there are certainly a lot of
developments to watch, I wanted to start somewhere a little different because one thing we are constantly
reminding our clients and community partners is that the landscape might be evolving, but the
fundamentals really are not. Strong compliance has always been built on good policies, strong training,
thoughtful documentation, and leaders who are willing to ask difficult questions before problems arise.
And that is still true today. So instead of trying to recap every headline, I thought I'd share a few trends
that our team at ICS is watching the most closely as we begin this school year.

(03:01):

The first is something that isn't getting nearly as much attention as it deserves. We've spent a lot of time
talking about new regulations over the years, but one of the biggest shifts that we're seeing right now is
not regulatory at all, but instead, the way that federal agencies are beginning to work together. Over the
last several months, the Department of Education has entered into inter-agency agreements with agencies
such as the Department of Justice, Health and Human Services, and the Department of Labor. On paper,
those agreements sound administrative, but in practice, they have the potential to change the way
institutions and school districts experience federal enforcement. So the question we're asking isn't whether
these agreements exist, it's what happens next. Do complaints begin moving more freely between
agencies? Do investigations become more coordinated? Do agencies begin sharing information and
aligning enforcement priorities more routinely? This is something worth watching, and if you want more
information on these IAAs, please go and look at our Tuesday takeaways where we do a much deeper
dive into what's happening there, and we're keeping up with what we see potentially happening in the
future.

(04:20):
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A second development we're paying close attention to is the Office for Civil Rights newly announced K-
12 initiative. If you're in higher education, please don't tune me out on this development. One thing we've
learned over the years is that the Office for Civil Rights often tells us where it's headed by showing us
where it's investing its time and resources. Enforcement priorities, as we've seen, appear before
regulations do. So while this initiative is focused on elementary and secondary education, it's still
valuable for colleges and universities because it provides insight into the agency's broader enforcement
philosophy. Historically, we've been seeing a lot of OCR resolution agreements either in the Title IX
space specific to posting your training links for inspection or in higher ed, due process rights, and cross-
examination in live hearings. But typically, we have not seen a lot of resolution agreements to date on
what we would refer to as traditional Title IX matters, those that address how an institution or district
responds to sexual harassment.

(05:29):

The directed investigations in this K-12 initiative are probably going to be some of the first resolution
agreements we see in the traditional Title IX space. So really important that we keep an eye on it, and also
that you review this initiative for some very important reminders when it comes to your compliance
obligations, especially when there is a parallel law enforcement investigation. Again, not to sound like a
broken record, but be sure to go and look at our Tuesday takeaways, which we also post as blog posts for
more information on this initiative. Of course, third, we can't talk about this year without talking about
what is happening in the courts. The Supreme Court answered one very important question in West
Virginia v. BPJ. The court concluded that states may restrict participation on girls and women's athletics
teams based on biological sex without violating Title IX. For many states, that decision brought much
needed clarity.

(06:33):

But what's important is that the court didn't answer every question. Most importantly, it did not decide
what happens in states that continue to permit transgender participation, and it didn't require every state to
adopt the same approach. So I don't think we've heard the last on this issue. In fact, we're already
watching the court's upcoming term. One case that's particularly interesting is Crowther v. Board of
Regents of the University System of Georgia, which could reshape how Title IX applies to employment
discrimination claims. We will be watching that one closely. And something else that we've discussed
quite a bit on this podcast and in our Tuesday takeaways, especially over the past year, is the Supreme
Court's emergency docket. Some of the most significant legal changes affecting education today are not
coming through traditional decisions after months of briefing and oral argument through the Supreme
Court. And instead, they're coming through emergency orders that immediately affect federal programs
while litigation is still working its way through the courts.

(07:37):

So this is something we certainly need to pay attention to throughout this year as compliance
professionals. Finally, another trend that continues to stand out is enforcement and that we will be
watching through this academic year. Just recently, the Department of Education announced
investigations into several medical schools over alleged race discrimination in admissions. Now, certainly
the investigations themselves are newsworthy, but what caught my attention wasn't simply who was being
investigated, but instead who was doing the investigating. OCR is working alongside the Department of
Justice and the Department of Health and Human Services. So again, we're seeing coordinated
enforcement. We're also continuing to see federal attention focused on admissions practices, scholarships,
pathway programs, and other initiatives that may involve race-conscious decision-making. For
professional schools and health science programs especially, I think now is an appropriate time to take a
fresh look at your admissions processes. Not just the written policy sitting on the shelf, but the committee
guidance, scoring rubrics, websites, recruitment materials, and day-to-day practices that shape admissions
decisions.
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(08:48):

Before I give you kind of my final thought and takeaway, I also want to be sure that we will be watching
the Office for Civil Rights Unified Regulatory Agenda. So if you're not familiar with it, the unified
agenda is essentially the federal government's public roadmap of the regulations agencies are considering
developing, revising, or repealing over the coming months. They're not a final rule, and it doesn't change
your legal obligations today, but it does give us insight into where an agency may be headed. This year's
agenda included several items relevant to educational institutions. On the Title IX side, OCR identified
potential revisions to the Title IX regulations, including the definition of sex and updates to the Office for
Civil Rights Investigation Procedures. On the Title VI side, which is one we absolutely need to continue
paying attention to in this academic year, the agenda includes possible rulemaking related to race, color,
national origin, and issues that could affect certain DEI-related programming.

(09:53):

One item that has now moved beyond the unified agenda is the Department of Education's final action.
We're sending the disparate impact provisions from its Title VI regulations announced last month. That
serves as a good reminder that the unified agenda is just a roadmap, and these proposals become final
rules much sooner sometimes than we expect. Much to watch there as these matters continue to evolve.
One thing I said in the webinar, and I wanna reiterate here, is that our compliance professionals need to be
aware and watching these trends as we go through the academic year. But you should not chase every
headline. Partner with organizations like ICS or follow other developments through other organizations.
Let us do that heavy lifting. And instead, for you, I want you to make sure that you do not lose sight of
the fundamentals or the basics. I know it's easy to say when every week brings another headline.

(10:55):

But over the 10 years that ICS has been in existence in doing this work, we've found that institutions and
school districts with strong compliance cultures are rarely the ones scrambling every time something
changes. So those five pillars that I went over in the webinar are important. We wanna have strong
governance, so strong policies and procedures. We wanna have communication across departments. We
wanna make sure we're documenting all of our decisions. We wanna make sure we have the right people
in the right positions and that they know their role. And importantly, that they're adequately trained and
resourced. So as we go through and get going in this academic year, ICS will continue following these
developments and sharing practical guidance through our Tuesday takeaways, blog posts, webinars, living
Title IX episodes, and future episodes of the Law and Education Podcast. If you missed our back to
school webinar, the recording is available and we'll have that linked here.

(11:57):

And of course, if you're looking to elevate your professional development this fall, please be sure to
register for one of our upcoming trainings. If you're a community partner, you can send as many people to
the trainings or live virtuals as you want for free. And if you're not a community partner, we've got some
discount codes right now going on that you can access by watching the webinar for $100 off. For my K-
12 folks, I wanna draw your attention to an in-person compliance training that we're going to have in
partnership with Gwinnett County Public Schools at the end of September and early October. It's right
outside of Atlanta. It's a great lineup. And it is more than training. It is elevating your compliance
programs. So I encourage you to look at that and also use that discount code. We'd love to meet you in
person. So much going on, deep breath before we hit this academic year, both personally for a lot of you
and professionally.

(12:55):

I look forward to having more conversations with professionals in this area as this school year develops
on the podcast. So I'll see you again soon. Thank you for joining today's episode of The Law and
Education. Be sure to subscribe to the podcast so you're the first to know about any new episodes
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released. Our library of podcast episodes is always available online for easy reference and to share with
colleagues. We would appreciate your feedback and enjoy having you join the conversation online with
our ICS community partners. Visit icslawyer.com for further information. Stay tuned and join me,
Courtney Bullard, as we continue to shed light on the legal and practical implications you need to stay
ahead. This podcast does not establish an attorney-client relationship, which is only formed when you
have signed an engagement agreement with ICS. It is also not intended to replace any legal advice
provided by your legal counsel.

(14:00):

It is for informational purposes only.
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